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’that the items sought are related to the criminal activity 
under investigation, and that they reasonably may be expected to 
be located in the place to be searched at the time the search 
warrant issues.’" Commonwealth v. Lopes , 455 Mass. 147, 164-165 
(2009), quoting from Commonwealth v. Anthony , 451 Mass. 59, 68 

(2008). The sufficiency of a search warrant application to 
establish probable cause is judged solely within the four 
corners of the affidavit. See Commonwealth v. Connolly , 454 
Mass. 808, 813 (2009). In assessing the contribution of a 

confidential informant’s tips to the probable cause analysis, 
the court should employ the familiar tests of the informant’s 
veracity and basis of knowledge. 

When an application for a warrant depends in significant 
part on information provided by a confidential informant, the 
affidavit must ''apprise the magistrate of (1) some of the 
underlying circumstances from which the informant concluded that 
contraband was where he claimed it was (the basis of knowledge 
test), and (2) some of the underlying circumstances from which 
the affiant concluded that the informant was credible or the 
information reliable (the veracity test)." 

Commonwealth v. Desper , 419 Mass. 163, 166 
(1994); Commonwealth v. Warren , 418 Mass. 86, 88 

(1994), citing Commonwealth v. Upton , 394 Mass. 363, 375 (1985). 
Here, the basis of knowledge test is satisfied, because the 
confidential informant personally observed the defendant selling 
drugs inside apartment during the controlled 
purchase. See Desper , 419 Mass, at 66; Warren , 418 Mass, at 
89; see also Commonwealth v. Perez-Baez , 410 Mass. 43, 45 
(1991); Commonwealth v. Carrasco , 405 Mass. 316, 321 (1989). 

Further, the confidential informant's participation in the 
controlled purchase from the defendant will satisfy the veracity 
test set forth in Upton. Upton at 375; see Desper at 
171; see also Warren at 89-91 (even an imperfect controlled buy 
may still establish veracity); Commonwealth v. Benlien , 27 Mass. 
App. Ct. 834, 838 (1989) (confidential informant's participation 

in a controlled buy repaired any weakness in a showing of the 
informant's reliability and lent strength generally to the 
affidavit).^ The officers' corroboration of the confidential 


^ When reviewing the search warrant in this case, it is clear that the 
controlled buys in this case followed the familiar protocol recited in 
multiple cases. See , e.g.. Commonwealth v. Desper , 419 Mass. 163, 168 (1994), 

and cases cited. The fact that one of the controlled buys occurred within the 
defendant's residence and that the police did not observe the transaction 
does not render the search warrant invalid. See , e.g.. Commonwealth v. 

Warren , 418 Mass. 86, 90 (1994) ("police [are] not required to risk 
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informant's statements through their surveillance of the 
controlled purchases and on independent occasions bolsters the 
informant's credibility. See Commonwealth v. Valdez ^. 

402 Mass. 65, 71 (1988). Additionally, the confidential 

informant's statements against his own penal interest can be 
considered when assessing veracity. Admissions of crime, like 
admissions against proprietary interests, carry their own 
indicia of credibility -- sufficient at least to support a 
finding of probable cause to search. Commonwealth v. Parapar , 

404 Mass. 319, 322 (1989) (citations omitted). 

Lastly, there is the independent police corroboration of 
the confidential informant: in addition to the surveillance of 
the confidential informants' controlled buys, the last 
controlled buy was witnessed by Sgt Detective Keenan. This fact, 
standing alone, should provide probable cause for the issuance 
of the warrant. Commonwealth v. Cruz , 430 Mass. 838 , 842 n.2 
( 2000 ) . 

Based on the foregoing, the magistrate could have easily 
concluded that the confidential informant was both reliable and 
knowledgeable, satisfying both prongs of the Upton test. 

In this case, the confidential informant's veracity was 
established by the fact that he had previously given information 
which led to at least one arrest and seizure of contraband. See 
Commonwealth v. Perez-Baez , 410 Mass. 43, 46 (1991), and cases 
cited. Any weakness in the Cl's veracity, or in their basis of 
knowledge -- if the latter was not fully established by their 
statements that the defendant had drugs in his apartment at a 
certain address and used a certain telephone number, and sold 
quantities of heroin -- was cured by the corroborative effect of 
the four controlled buys at or near that location. See 
Commonwealth v. Blake, 413 Mass. 823, 828-829 (1992). 


disclosure of their surveillance by accompanying the informant" to an 
apartment within a multi-unit dwelling) . Additionally^- the seventy-two hour 
delay between the fourth controlled buy and the application for the search 
warrant is not troubling in these circumstances because the other information 
in the affidavit, including the three other buys, established a continuing 
pattern of conduct in a fixed location over a comparatively longer time 
frame. See Commonwealth v. Rice , 47 Mass. App. Ct. 586, 590 (1999) ("Where 
conduct is shown to be continuing . . . the passage of time becomes less 

important and staleness may be overcome"). The descriptions of the four buys, 
which all occurred at or near the residence that was the target of the search 
warrant, as well as the information provided by the confidential informant, 
furnished probable cause to issue the search warrant for the defendant's 
apartment. 


4 


Folk OIG PRR 071132 



Further, the officers did, in fact, knock and announce their 
presence. was already in custody at the point 

officers executed the search warrant on the residence. In fact, 
the officers used keys to make entry. After knocking 

and not getting any answer, officers used keys to enter 

and found in a bedroom watching television. 


b. The defendant's statements were made post-Miranda^ and were 
knowingly^ intelligently and voluntarily made. 

The defendant's challenge to the admission of his 
statements should be denied in light of the fact that he was 
fully and clearly advised of his Miranda rights and he waived 
his rights knowingly, intelligently and voluntarily. The 
Commonwealth bears the burden of proving beyond a reasonable 
doubt, in the totality of the circumstances, that a defendant’s 
[Miranda] waiver was voluntary, knowing and intelligent, and 
that his statements were voluntary. Commonwealth v. Auclair , 444 
Mass. 348, 353 (2005), citing Commonwealth v. Jackson , 432 Mass. 

82, 85-86 (2000). 

Here, the defendant voluntarily told police that there was 
about $8000.00 in his bedroom bureau - officers found $9100.00 
in that location. also admitted that he used his cousin, 

papers to get a Mass ID, and that his cousin 
was in Puerto Rico. Since the defendant cannot point to any 
overreaching by the officers, and since there were no promises, 
rewards or inducements, the defendant's motion should be denied. 

III. CONCLUSION 

Defendant's motion fails for the preceding reasons and the 
Commonwealth requests this Court deny the motion. 


RESPECTFULLY SUBMITTED 
FOR THE COMMONWEALTH, 
DANIEL F. CONLEY 
DISTRICT ATTORNEY 
FOR THE SUFFOLK DISTRICT 


By: _ 

Melissa L. Brooks 
BBO #661384 
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Assistant District Attorney 
Suffolk County District Attorney's 
Office 

One Bulfinch Place 
Boston, MA 02114 
(617) 619-4000 


I hereby certify that a copy of the above 
document was served to defense counsel 
in hand/by mail/by fax on November 16, 2010 . 

Melissa L. Brooks, A.D.A. 
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